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Introduction
This subcourse will familiarize you with the Army Legal Assistance Program and with certain aspects of selected substantive areas of the law that have a special impact on legal assistance clients. 

This 6-credit hour subcourse consists of five lessons and an examination. The subject matter is divided as follows: 

Lesson 1:  Army Legal Assistance Program

Practice Exercise

Lesson 2:  Servicemembers Civil Relief Act (SCRA)

Practice Exercise

Lesson 3:  Domicile and SCRA Tax Provisions

Practice Exercise

Lesson 4:  Survivor Benefits

Practice Exercise

Lesson 5:  Family Law

Practice Exercise 
References:

Servicemembers Civil Relief Act Guide (SCRA) (JA 260)

Survivor Benefits

DoD Family Support Policy and AR 608-99 

JA0026 Edition A Examination 

You should study the lessons in the order in which they appear in this subcourse. The reading assignments have either been extracted from the relevant publications and reprinted with each lesson or they accompany this subcourse. You should read and study the entire subcourse and all reading assignments. 

The following supporting publications are required to complete this subcourse. Military publications can be found at the US Army Publishing Directorate web site at: http://www.apd.army.mil/. 

AR 27-3, Army Legal Assistance.

AR 600-8-7, Retirement Services Program. 

AR 608-99, Family Support, Child Custody, and Paternity.

DA Pam 608-4, A Guide for the Survivors of Deceased Army Members.

DA Pam 360f-539, SBP Made Easy.

Deskbook JA 260 Servicemembers Civil Relief Act Guide, Survivor Benefits, and DoD Family Support Policy are included with this subcourse. Deskbook JA 260 can also be found at the JAGCNet web site at:  http://www.JAGCNet.army.mil/. 

The last portion of each lesson is an "EXERCISE," containing a series of questions you must answer. Instructions for answering them are provided in the paragraph entitled "REQUIREMENT." Special instructions, if any, for specific questions are given just with the affected questions. You may refer to the reading assignments in answering the questions. The exercises substitute for classroom discussion, and you will miss much in the subcourse if you do not do the exercises. The questions contained in the exercises are either multiple-choice or true-false. Choose the one best answer for each multiple-choice question. In answering true-false questions, a statement that is false in part should be considered false. After completing each exercise, grade your answers by using the solution found at the end of each lesson. 

When you have completed all the lesson exercises to your satisfaction, complete the examination. The examination is open book, but you must answer the questions yourself. No outside assistance is permitted. 

The very highest standards of integrity are expected of all officers, non-commissioned officers, enlisted personnel, and civilian employees of the federal government. To receive or to provide others with unauthorized assistance or to plagiarize is to take unfair advantage of fellow students. This conduct is unbecoming a soldier or civilian employee and is cause for dismissal from the course and possible administrative and/or disciplinary action under pertinent provisions of the Uniform Code of Military Justice or civilian personnel regulations. Maintaining examination "files," receiving or providing examination information, giving others solution-discussion sheets, or keeping a record of correct responses for use by other students is strictly prohibited. All work submitted for grading, including lessons, examinations, and writing requirements will be the individual's original work. Collaboration on answers to graded requirements will not be condoned. Plagiarism is defined as "the act of appropriating the literary composition of another, or parts or passages of [another's] writings, or the ideas or language of the same, and passing them off as the product of one's own mind." There is no requirement that one copy another's work exactly to be liable for plagiarism. A basic example of plagiarism is quoting verbatim from source material without the use of quotation marks and a footnote stating the source quoted. The use of only a portion of another's work also constitutes impermissible plagiarism. 

The word "he" when used in this publication represents both the masculine and feminine genders, unless otherwise specifically stated.
LESSON 1:  Army Legal Assistance Program.

TEXT ASSIGNMENT:  Read the following text and AR 27-3.  The most current version of this regulation can be downloaded at www.apd.army.mil.
LESSON OBJECTIVE:  This lesson is designed to acquaint the student with the administration and regulatory requirements related to providing legal assistance services in the Army.

LEGAL ASSISTANCE
A.  INTRODUCTION.
1.  Policy and Purpose. The Army Legal Assistance Program is established and governed by Army Regulation 27-3. Department of the Army policy provides for advice and assistance concerning personal legal problems to members of the armed forces and to other eligible persons if resources are available. Counseling on certain military administrative matters and military criminal matters is governed by other regulations and, therefore, is generally excluded from legal assistance. One purpose of the legal assistance program is to provide prompt assistance in resolving personal legal difficulties. The program serves as an effective preventive law measure which contributes to the morale and efficiency of the command. The importance of the legal assistance mission was recognized by Congress in passage of the first statute governing the legal assistance function, 10 U.S.C. § 1044.

2.  History. The Army Legal Assistance Program was established in 1943 under the joint sponsorship of the American Bar Association and the War Department. Thereafter, the program spread throughout all of the armed forces, thus allowing members of any service to obtain legal assistance at any major installation of the Army, Navy, Air Force, Marine Corps, or Coast Guard. The American Bar Association, through its Standing Committee on Legal Assistance for Military Personnel, provides support and guidance to this military effort.

3.  Functions of the Legal Assistance Office, Office of The Judge Advocate General. The Judge Advocate General is charged with staff supervision over all legal assistance activities in the Army. Under the direction of The Judge Advocate General, the Chief, Legal Assistance Division develops policy, maintains liaison with cooperating national and state bar organizations, corresponds directly with legal assistance offices in the field, and works closely with the Chiefs of Legal Assistance of the Navy, Air Force, Marine Corps, and Coast Guard.

B.  STATUS AND ACTS OF THE LEGAL ASSISTANCE OFFICER.
1.  Professional Responsibility.  The legal assistance attorney generally acts in an individual professional capacity as an attorney for a client. All Army attorneys must comply with the Army Rules of Professional Conduct for Lawyers. AR 27-26. The Army Rules place an affirmative duty on attorneys to represent clients competently and diligently. Legal assistance attorneys, in adhering to these provisions, are authorized to sign letters written on behalf of clients; to negotiate with adverse parties; and to perform any professional function short of actual court appearance to resolve the client's problem. Appearance in local civilian courts on behalf of the client may be authorized as explained in AR 27-3.

2.  Military Criminal Matters. Clients seeking advice concerning military criminal matters should be directed to the attorneys of the Trial Defense Service.

3.  Official Military Administrative Matters. Various official military administrative matters pertaining to soldiers, such as elimination boards, are the responsibilities of other staff sections or other lawyers in the office of the Staff Judge Advocate. Usually, legal assistance attorneys do not represent soldiers in these matters. Other military administrative matters are included within the allowable scope of legal assistance, such as an appeal to an adverse evaluation report or to a finding of pecuniary liability on a financial liability investigation of property loss or a request for reconsideration on a claim, and legal assistance attorneys may represent soldiers with these problems.  Consult AR 27-3 and office standing operating procedures to determine whether a particular military administrative matter is within the scope of legal assistance offered by a particular legal assistance office.

4.  Private Income-Producing Business Activities. Clients who seek assistance concerning a private income-producing business activity should be referred to members of the private bar for assistance.  Issues concerning private income-producing businesses are beyond the scope of the legal assistance program.

5.  Professional Leadership. The Staff Judge Advocate or the officer designated to supervise the office legal assistance program should provide leadership and counsel to the lawyers serving in the section.  Legal assistance attorneys, in turn, must recognize that their superior is the equivalent of a senior partner in a law firm and is properly solicitous and responsible for the quality of professional service the clients receive.  All attorneys in the office will be accorded the courtesy and consideration befitting their professional status.  Further, the supervised use of reservists in legal assistance functions on Saturdays, Sundays, and in the evenings, as well as during normal duty hours, is encouraged.  These attorneys may possess skill in local practice and procedures and are of great value to both the clients and the Army.

6.  Liaison With the Civilian Bar.  Liaison with federal, state, and local bar programs for the delivery of legal services should be established.  Membership in professional organizations, especially local branches engaged in the delivery of legal services pertinent to the military community, is encouraged, as is attendance at local command expense at professional meetings and seminars.

C.  THE ATTORNEY-CLIENT RELATIONSHIP.
The attorney-client relationship means that a lawyer shall not knowingly reveal any information relating to the representation of a client, unless the client consents after full disclosure. An attorney may reveal a confidence of the client to defend the attorney in a claim asserted by the client. If a lawyer learns that a client is about to commit an offense involving imminent death or substantial bodily harm, or significant impairment of national security or the readiness or capability of a military unit, vessel, aircraft, or weapon system, the lawyer must release confidential information to prevent the harm. There is, however, no authority under the Army Rules to release information concerning past crimes the client has committed. 

The obligation to protect confidences and secrets does not preclude an attorney from revealing information when a client consents after full disclosure, when necessary to perform the attorney's professional employment, or when required by law. The obligation of confidentiality continues after the termination of the representation relationship. A legal assistance attorney who has obtained information from a client in relation to any matter which later becomes the subject of any proceedings, investigation, hearing, or court-martial generally may not act in any manner adverse to the interest of the client. In such a case, however, the client may request that the legal assistance attorney be appointed as defense counsel for the client. 

A previously existing attorney-client relationship will be honored and protected. The prospective client should be asked whether he has previously consulted an attorney on the particular matter. If the client responds affirmatively, further inquiry must be made to ascertain the present status of that relationship. The Rules of Professional Conduct for Lawyers (AR 27-26, Rule 4.2) prohibit an attorney from giving advice or communicating with a party known by that attorney to be represented by another, without that other attorney's prior consent. However, if the previous relationship has been terminated, the legal assistance attorney may proceed to assist the client. 

D.  ADMINISTRATION.
1.  General.   Legal assistance services will be provided differently, depending on the location and type of unit where the services are provided. While similarities exist between a civilian law office and a military law office, the legal assistance office is generally faced with the additional complexities of counseling a large number of clients; opening and closing cases quickly; researching and advising on the law of the federal, state, local, and foreign governments; considering the possible application of the Servicemembers Civil Relief Act to cases; possessing a working knowledge of federal and state tax statutes; and keeping informed as to developments in local problem areas.

2.  Appointment System.   The use of an appointment system may greatly facilitate the interviewing of clients. However, it is more pleasing to most clients and more efficient in most offices to combine the appointment system with an open period during which individuals without appointments will be seen on a first-come, first-served basis. Emergency cases should never have to wait for appointments.

3.  Records and Related Matters.   The legal assistance attorney is responsible for supervising the filing and disposition (including destruction) of all records of cases in which that officer or the legal assistance office has given legal advice.

4.  Receptionist.   The volume of cases in many legal assistance offices justifies the employment of a receptionist. As the first person to meet the prospective client and elicit the nature of the client's problem, the receptionist's tact and general demeanor of helpfulness are significant factors in establishing and maintaining a spirit of confidence in the new client.

The receptionist or paralegal should determine whether the client previously received assistance in that office. If not, the the individual should complete the top portion of a blank DA Form 2465 (Legal Assistance Client Card and Interview Record). The card will be given to the attorney prior to the conference. If the client has previously visited the office, then his earlier interview record and file should be retrieved and placed in the attorney's office. If practicable, this material should be given to the lawyer who previously assisted the client. Care must be exercised to conduct conflict of interest screening to avoid seeing a client when a party adverse to that client has already been seen in the office.  The receptionist function should be assigned to one individual, where possible, because continuity of contact and familiarity with office procedures will contribute to the office’s successful operation. The following should be considered in establishing general procedures for the receptionist: 

a.  Interviews for clients should be arranged in the order of arrival. Persons with fixed appointments may interrupt the above schedule, but new clients should be made to feel that others in the same status are not being given an arbitrary preference. Flexibility in the application of this rule must be exercised to allow for emergencies. Reading materials in a pleasant waiting room will often relieve much tension and boredom in persons awaiting interviews.

b.  The receptionist should always address the client by rank, if any, and name. The receptionist should also know which attorneys are in the office, where absent lawyers may be contacted in an emergency, and when they are expected to return. Each attorney should keep the receptionist informed of his whereabouts when leaving the office during normal duty hours. The receptionist, however, should not routinely give this information to clients.

5.  Interviewing Techniques.   Interviewing techniques will vary with the personality of the client and the experience of the lawyer. The interviewer should convey to a client the interviewer's sincere willingness to be of assistance. A good general rule is to introduce yourself and then permit the client to tell you the problem in the client's own way without interruption. Then the client should be asked key questions necessary to complete the factual picture. An interviewer should make certain that he understands the specific question the client wants answered before giving any information or answers.

There are many techniques for eliciting information. The cardinal rule is to listen and not attempt to dominate the conversation or unconsciously lead the client with suggestive questions. Many clients find it difficult to state concisely what they mean without some fumbling for words; others frequently do not understand the meaning of the technical words they are using. The temptation to hurry the client fumbling for words or silent for short periods of time should be avoided. Do not be embarrassed by silence in the conversation. A client's trend of thought and flow of feeling should not be interrupted. If it is necessary to break the silence, the client should be asked to relate more about the last point that was covered. It is important to get complete and specific information during the initial interview. Special interview checksheets can be profitably used in highly technical interviews, such as those necessary to elicit information to draft a will. 

The most common problem in the interview is how to terminate an interview expeditiously and properly without appearing hurried when there are many other clients waiting. A few simple devices that can be used until the interviewer develops a personal technique by experience are: 

a.  Close books, gather up papers, stand up, shake hands with the client, and escort the client to the door;

b.  In some cases an attorney might say, "I need to review the law on this subject and get information from another source. Will you please come back to see me at 10:00 a.m. Thursday morning, and I'll be prepared to discuss the matter further;"

c.  Refer the client to another office or agency, and call and arrange an immediate appointment where possible;

d.  Change the subject to indicate that the interview is over;

e.  Present the client with one of the numerous handouts found in a legal assistance office and suggest the client may find it informative; or

f.  In exceptionally difficult cases, simply tell the client that you have used up the time allotted for the interview and suggest another appointment.

6.  Notarial Acts.  The authority of military personnel to administer oaths, take acknowledgments, and perform other notarial acts is delineated in Army Regulation 27-55. (See also 10 U.S.C. § 1044a).

Legal assistance attorneys are advised to consult Army Regulation 27-55 before performing any notarial act or drafting any instrument which might require a notarial act. Where there is no question of the authority of military personnel to administer oaths for purposes of military administration, a different situation may develop for civilian purposes, particularly as to the spouses of military personnel. Whenever possible, use a civilian notary, thus avoiding any further requirements as to acknowledgment or oath. The Notaries Public Expense Act of 1955 (70 Stat. 519, 5 U.S.C. § 5945) provides for the reimbursement of expenses incurred by civilian employees to obtain commissions as a Notary Public. 

7.  Legal Assistance Office:  Design and Appearance. The legal assistance office should maintain an efficient and professional layout.  Professional standards require that all communications between attorney and client be privileged. This can occur only when a lawyer has an office constructed to ensure complete privacy. Soundproofing in the form of rugs, drapes and other materials should be used to prevent conversations from being overheard. Commanders should be invited to visit and inspect the legal assistance facilities on a regular basis.  Further, diplomas and certificates of attorneys practicing in the office should be hung on the walls. Suitable military pictures and prints are also generally available from local installation sources for this purpose.

E.  THE ARMY LEGAL ASSISTANCE PROGRAM.
Army Regulation 27-3 describes the Army Legal Assistance Program as it is currently administered. You should read AR 27-3 to become more familiar with the Army Legal Assistance Program. 

Practice Exercise
Lesson 1

	Instructions
	The following items will test your understanding of the material covered in this lesson. There is only one correct answer for each item. When you have completed the exercise, check your answers with the answer key that follows. If you answer any item incorrectly, review that part of the lesson which contains the portion involved.

	

	1.

Persons eligible to receive legal assistance are:

A. Members of the Armed Forces of the United States, RC personnel while on AT, ADT, or IDT for 29 days or more, and their family members, and certain categories of retired personnel and their family members.

B. Members of allied forces and their family members while serving in the United States.

C. Prisoners discharged from the Army, but still serving sentences in U.S. Disciplinary Barracks

D. All of the above.



	2.

A young woman (age 20 years) requests that the military legal assistance officer assist her with her income tax, and she further wishes to obtain a power of attorney. She is eligible for such legal assistance if:

A. She is judicially separated from her husband, a Specialist, who is still on active duty in the Army

B. She received an Honorable Discharge upon completing two years of service in September 1989.

C. She works for the Inspector General at a CONUS installation as a Department of the Army civilian.

D. She is the daughter of a Lieutenant Colonel on active duty and is presently married to a civilian.



	3.

The legal assistance attorney may not, as a general rule:

A. Advise clients regarding a UCMJ matter

B. Represent a client in a civilian court criminal proceeding. 

C. Advise clients regarding their personal income-producing business activities.

D. All of the above.




	4.

	Pursuant to Army Regulation 27-3, the legal assistance attorney may do all of the following except:

A. Draft a family trust for a service member.

B. Negotiate and prepare a separation agreement and property settlement incident to a service member's divorce.

C. Represent a service member charged with an offense under the UCMJ.

D. Render income tax advice.



	

	5.

Staff Sergeant (E-6) Frank Smith has some legal problems regarding the conditional sales contract he recently signed for some furniture. Sergeant Smith's Commanding Officer has initiated an elimination board action against him because of a history of indebtedness problems. You are the legal assistance attorney at an installation that has initiated a court representation program. In the circumstances of this case, which of the following statements reflects the proper role of a legal assistance officer:

A. The legal assistance officer may not be able to represent Sergeant Smith in court because in-court representation is ordinarily available only to service members for whom hiring civilian lawyers would entail substantial financial hardship to themselves or their families.

B. The legal assistance officer must represent Sergeant Smith in the elimination board proceeding although it is a military administrative proceeding.

C. Upon a request by the client's Commanding Officer for a briefing on the case, the legal assistance attorney may disclose any information derived from his interview with Sergeant Smith.

D. The legal assistance attorney may not communicate directly with the civilian creditor because he is prohibited from signing letters written on behalf of his client.



	6.

Persons separated from the service are never eligible for legal assistance.

A. True.

B. False.



	7.

As with nearly all government attorneys, those military officers serving as legal assistance attorneys do not form attorney-client relationships with personnel requesting legal advice.

A. True.

B. False.




	8.

It is Department of the Army policy to encourage the full and supervised use of JAGC reservists in legal assistance offices.

A. True.

B. False.



	


LESSON 1

PRACTICE EXERCISE ANSWERS

(All references are to this text and AR 27-3.)
1.  Persons eligible to receive legal assistance are:

A.  Members of the Armed Forces of the United States, RC personnel while on AT, ADT, or IDT for 29 days or more, and their family members, and certain categories of retired personnel and their family members.
B.  Members of allied forces and their family members while serving in the United States.
C.  Prisoners discharged from the Army, but still serving sentences in U.S. Disciplinary Barracks.
D.  All of the above.

Choice D is correct. All personnel listed are eligible for legal assistance.
Reference: AR 27-3, para 2-5.

2.  A young woman (age 20 years) requests that the military legal assistance officer assist her with her income tax, and she further wishes to obtain a power of attorney. She is eligible for such legal assistance if:

A.  She is judicially separated from her husband, a Specialist, who is still on active duty in the Army.
B.  She received an Honorable Discharge upon completing two years of service in September 1989.
C.  She works for the Inspector General at a CONUS installation as a Department of the Army civilian.
D.  She is the daughter of a Lieutenant Colonel on active duty and is presently married to a civilian.

Choice A is correct. A spouse is considered a family member of an active duty member as long as the person remains legally married; and consequently, a spouse may receive legal assistance even though she is presently judicially separated from her husband.
Reference: AR 27-3, para 2-5.

3.  The legal assistance attorney may not, as a general rule:

A.  Advise clients regarding a UCMJ matter.
B.  Represent a client in a civilian court criminal proceeding.
C.  Advise clients regarding their personal income-producing business activities.
D.  All of the above.

Choice D is correct. Legal assistance attorneys must remain within the boundaries of the program.
Reference: AR 27-3, para 3-8.

4.  Pursuant to Army Regulation 27-3, the legal assistance attorney may do all of the following except:

A.  Draft a family trust for a service member.
B.  Negotiate and prepare a separation agreement and property settlement incident to a service member's divorce.
C.  Represent a service member charged with an offense under the UCMJ.
D.  Render income tax advice.

Choice C is correct. The legal assistance attorney remains prohibited from representing soldiers in military criminal matters.
Reference: AR 27-3, para 3-8.

5.  Staff Sergeant (E-6) Frank Smith has some legal problems regarding the conditional sales contract he recently signed for some furniture. Sergeant Smith's Commanding Officer has initiated an elimination board action against him because of a history of indebtedness problems. You are the legal assistance attorney at an installation that has initiated a court representation program. In the circumstances of this case, which of the following statements reflects the proper role of a legal assistance officer:

A.  The legal assistance officer may not be able to represent Sergeant Smith in court because in-court representation is ordinarily available only to service members for whom hiring civilian lawyers would entail substantial financial hardship to themselves or their families.
B.  The legal assistance officer must represent Sergeant Smith in the elimination board proceeding although it is a military administrative proceeding.
C.  Upon a request by the client's Commanding Officer for a briefing on the case, the legal assistance attorney may disclose any information derived from his interview with Sergeant Smith.
D.  The legal assistance attorney may not communicate directly with the civilian creditor because he is prohibited from signing letters written on behalf of his client.

Choice A is correct.
Reference: AR 27-3, para 3-7g.

6.  Persons separated from the service are never eligible for legal assistance.

A.  True.
B.  False.

Choice B is correct. There are categories of persons who are separated from the service, e.g., retirees, who are eligible for legal assistance.
Reference: AR 27-3, para 2-5.

7.  As with nearly all government attorneys, those military officers serving as legal assistance attorneys do not form attorney-client relationships with personnel requesting legal advice.

A.  True.
B.  False.

Choice B is correct. A legal assistance attorney acting as described does enter into an attorney-client relationship.
Reference: AR 27-3, chapter 4.

8.  It is Department of the Army policy to encourage the full and supervised use of JAGC reservists in legal assistance offices.

A.  True.
B.  False.

Choice A is correct. Recognizing that Reserve attorneys possess invaluable skill in local practice and procedures, the use of such attorneys is strongly encouraged. Reserve attorneys may render legal assistance during normal duty hours, in evenings, or on weekends as per particular installation arrangement.
Reference: Text, para B.5.

LESSON 2:  Servicemembers Civil Relief Act (SCRA).

TEXT ASSIGNMENT:  Read Chapters 1-4, JA 260, SCRA Guide which is attached to this subcourse for downloading.

LESSON OBJECTIVE:  This lesson is designed to acquaint the student with the term "material effect"; the legal questions that arise under the Servicemembers Civil Relief Act; and the legal protection the Act affords the individual soldier.

Practice Exercise
Lesson 2

Top of Form

	Instructions
	The following items will test your understanding of the material covered in this lesson. There is only one correct answer for each item. When you have completed the exercise, check your answers with the answer key that follows. If you answer any item incorrectly, review that part of the lesson which contains the portion involved.

	


	1.

William Jones was injured in an automobile accident in May 1999. Horace Smith, a civilian, was the responsible adverse party. Jones wanted to sue Smith, but was unable to do so. Shortly after the accident, Jones entered military service. His first duty assignment was in Germany, which made it impossible for him to file suit. Jones remained in Germany until December 2002. On the date of his return, he filed suit against Smith. Smith responded by filing a motion to dismiss. He claimed that the statute of limitations had run. The applicable statute of limitations was three years. Jones may maintain his suit in December 2002::

A. If the court permits Jones to do so.

B. If Jones can show the court that he was a person in military service at the time of the accident.

C. If Jones can show the court that his ability to prosecute his suit was materially affected by his military service.

D. If Jones can show the court that he is now a person in military service.



	2.

John Smith's wife has filed a petition for divorce in one jurisdiction, and he is located in another as a member of the military service. He wants a stay of proceedings under the SCRA. To be granted a stay he must show:

A. That his wife is a person in military service.

B. That he is filing his motion within the period of military service plus seven months.

C. That he has an affirmative defense.

D. That he is a person in military service and that his service prevents him from effectively defending his interest in the suit.



	3.

The court in the divorce action denied Smith's motion for a stay (see question 2). Smith next filed a motion to dismiss for lack of jurisdiction, which the court subsequently denied. The action went to trial and a judgment was entered in favor of the wife. Smith later filed a motion to reopen the judgment under another section of the SCRA. The court, under these circumstances, would deny relief because:

A. Smith had made an appearance.

B. Smith was required to file a motion under the default judgment section of the SCRA before considering any other section.

C. Smith had failed to make an appearance under the default judgment section of the SCRA.

D. Smith was required to make an appearance under two or more sections of the SCRA, simultaneously.



	4.

John Smith (see question 2) later filed a motion to stay execution of judgment. His motion should include one of the following:

A. That he is filing his motion within the period of military service plus three months.

B. That military service effects his ability to comply with the terms of the decree.

C. That he is filing his motion within the period of military service plus six months.

D. That he had an affirmative defense, but was unable to present it because of military service.



	5.

Tom Wright, a civilian, is the husband of SGT Linda Stevens. Several months ago he purchased a motorcycle for $2,100. He put $300 down and financed the balance of the purchase price. After making a few monthly payments, he defaulted. The finance company has now brought an action in court to recover the unpaid balance of $1,165. Mr. Wright has requested a stay of proceedings under the SCRA, section 522, 50 U.S.C. app. The court, under these circumstances, will not grant the stay because:

A. Mr. Wright is the defendant in the action.

B. Mr. Wright has failed to show that his wife's service has a bearing upon his ability to defend in this suit.

C. The SCRA, section 522, U.S.C. app., does not allow military dependents to move for a stay.

D. Mr. Wright failed to apply for a stay through his wife.



	6.

A "person in military service" covers:

A. A civilian doctor performing a service for the Army.

B. A person in confinement under a general court-martial conviction for desertion.

C. A person absent from his duty station by reason of leave.

D. None of the above.



	7.

A servicemember may resort to the default judgment section of the SCRA during:

A. The period of military service plus 90 days.

B. The period of military service.

C. The period of military service plus 180 days.

D. The period of military service plus 120 days.



	8.

A creditor charges a servicemember a late payment penalty for the servicemember's failure to make two installment payments on a contract whose performance had been stayed by a court. The servicemember can avoid having to pay the penalty if he shows:

A. That compliance with the installment contract had been stayed by the court in accordance with the SCRA.

B. That he was on active duty when the penalty charge was incurred.

C. That the installment contract was entered into by him prior to his entry into military service.

D. None of the above.



	9.

Under the SCRA, stays may be effective for:

A. The period of military service plus 120 days.

B. The period of military service plus  90 days.

C. The period of military service plus 180 days.

D. None of the above.



	10.

Under the SCRA, a court in its discretion may grant a civilian who is primarily or secondarily liable with a service member on an obligation the same stays of proceedings or suspension of performance of the obligation as it could grant the service member.

A. True.

B. False.



	11.

The statute of limitations provisions of the SCRA are applicable in both judicial and administrative proceedings.

A. True.

B. False.



	12.

The SCRA contains a section which expressly extends to dependents of military personnel certain of the same protections of the Act enjoyed by service members.

A. True.

B. False.



	13.

The SCRA imposes a moratorium on all civil suits brought by civilians against service members in time of war.

A. True.

B. False.



	14.

To avail oneself of the default judgment section of the SCRA, the servicemember must show that the judgment entered against him occurred during military service or within 90 days of termination of or release from military service.

A. True.

B. False.



	15.

Only a service member may take advantage of the statute of limitations provisions of the SCRA.

A. True.

B. False.



	


Bottom of Form

LESSON 2

PRACTICE EXERCISE ANSWERS

(All references are to JA 260.)
1.  William Jones was injured in an automobile accident in May 1999. Horace Smith, a civilian, was the responsible adverse party. Jones wanted to sue Smith, but was unable to do so. Shortly after the accident, Jones entered military service. His first duty assignment was in Germany, which made it impossible for him to file suit. Jones remained in Germany until December 2002. On the date of his return, he filed suit against Smith. Smith responded by filing a motion to dismiss. He claimed that the statute of limitations had run. The applicable statute of limitations was three years. Jones may maintain his suit in December 2002:

A.  If the court permits Jones to do so.
B.  If Jones can show the court that he was a person in military service at the time of the accident.
C.  If Jones can show the court that his ability to prosecute his suit was materially affected by his military service.
D.  If Jones can show the court that he is now a person in military service.

Choice D is correct. The SCRA, section 326, 50 U.S.C. app., tolls any period limited by any law during the period of military service of any military plaintiff or defendant.
Reference: Para. 3-9.

2.  John Smith's wife has filed a petition for divorce in one jurisdiction, and he is located in another as a member of the military service. He wants a stay of proceedings under the SCRA. To be granted a stay he must show:

A.  That his wife is a person in military service.
B.  That he is filing his motion within the period of military service plus seven months.
C.  That he has an affirmative defense.
D.  That he is a person in military service and that his service prevents him from effectively defending his interest in the suit.

Choice D is correct. The SCRA, section 522, 50 U.S.C. app., requires a servicemember to show that he is in military service and that his service materially effects his ability to conduct his defense.
Reference: Para. 3-5.

3.  The court in the divorce action denied Smith's motion for a stay (see question 2). Smith next filed a motion to dismiss for lack of jurisdiction, which the court subsequently denied.  The action went to trial and a judgment was entered in favor of the wife. Smith later filed a motion to reopen the judgment under another section of the SCRA. The court, under these circumstances, would deny relief because:

A.  Smith had made an appearance.
B.  Smith was required to file a motion under the default judgment section of the SCRA before considering any other section.
C.  Smith had failed to make an appearance under the default judgment section of the SCRA.
D.  Smith was required to make an appearance under two or more sections of the SCRA, simultaneously.

Choice A is correct. Under the SCRA, section 521, 50 U.S.C. app., a servicemember must not make an appearance in the action to qualify for relief.
Reference: Para. 3-2; 3-3.

4.   John Smith (see question 2) later filed a motion to stay execution of judgment. His motion should include one of the following:

A.  That he is filing his motion within the period of military service plus three months.
B.  That military service effects his ability to comply with the terms of the decree.
C.  That he is filing his motion within the period of military service plus six months.
D.  That he had an affirmative defense, but was unable to present it because of military service.

Choice B is correct. Under the SCRA, section 524, 50 U.S.C. app., a servicemember is required to show that his military service materially effects his ability to comply with a decree.
Reference: Para. 3-8.

5.  Tom Wright, a civilian, is the husband of SGT Linda Stevens.  Several months ago he purchased a motorcycle for $2,100.  He put $300 down and financed the balance of the purchase price. After making a few monthly payments, he defaulted.  The finance company has now brought an action in court to recover the unpaid balance of $1,165.  Mr. Wright has requested a stay of proceedings under the SCRA, section 522, 50 U.S.C. app. The court, under these circumstances, will not grant the stay because:

A.  Mr. Wright is the defendant in the action.
B.  Mr. Wright has failed to show that his wife's service has a bearing upon his ability to defend in this suit.
C.  The SCRA, section 522, U.S.C. app., does not allow military dependents to move for a stay.
D.  Mr. Wright failed to apply for a stay through his wife.

Choice C is correct. Under the SCRA, section 522, 50 U.S.C. app., military dependents are without statutory authority to request a stay of proceedings.
Reference: Para. 3-5.

6.  A "person in military service" covers:

A.  A civilian doctor performing a service for the Army.
B.  A person in confinement under a general court-martial conviction for desertion.
C.  A person absent from his duty station by reason of leave.
D.  None of the above.

Choice C is correct. Under the SCRA, section 511, 50 U.S.C. app., "a person absent from his duty station by reason of leave" is a person in military service.
Reference: Para. 2-2.

7.  A servicemember may resort to the default judgment section of the SCRA during:

A.  The period of military service plus 90 days.
B.  The period of military service.
C.  The period of military service plus 180 days.
D.  The period of military service plus 120 days.

Choice A is correct. Under the SCRA, section 521, 50 U.S.C. app., a servicemember may employ the default judgment section in a suit during the period of military service plus 90 days.
Reference: Para. 2-3.

8.  A creditor charges a servicemember a late payment penalty for the servicemember's failure to make two installment payments on a contract whose performance had been stayed by a court. The servicemember can avoid having to pay the penalty if he shows:

A.  That compliance with the installment contract had been stayed by the court in accordance with the SCRA.
B.  That he was on active duty when the penalty charge was incurred.
C.  That the installment contract was entered into by him prior to his entry into military service.
D.  None of the above.

Choice A is correct. Under the SCRA, section 523, 50 U.S.C. app., no fine or penalty may accrue for failure to comply with the terms of a contract where compliance with the contract has been stayed by a court under the SCRA.
Reference: Para. 6-3.

9.  Under the SCRA, stays may be effective for:

A.  The period of military service plus 120 days.
B.  The period of military service plus 90 days.
C.  The period of military service plus 180 days.
D.  None of the above.

Choice B is correct. Under the SCRA, section 522, 50 U.S.C. app., stays are effective for the period of military service plus 90 days.
Reference: Para. 2-3.

10.  Under the SCRA, a court in its discretion may grant a civilian who is primarily or secondarily liable with a service member on an obligation the same stays of proceedings or suspension of performance of the obligation as it could grant the servicemember.

A.  True.
B.  False.

Choice A is correct. The SCRA, section 513, 50 U.S.C. app., provides persons who are either primarily or secondarily liable with a servicemember on an obligation or liability with the same delays and vacations available to the servicemember.
Reference: Para. 3-7.

11.  The statute of limitations provisions of the SCRA are applicable in both judicial and administrative proceedings.

A.  True.
B.  False.

Choice A is correct. The SCRA, section 526, 50 U.S.C. app., tolls statutes of limitations in respect to matters which are the subject of proceedings in courts and in various administrative forums.
Reference: Para. 3-9.

12.   The SCRA contains a section which expressly extends to dependents of military personnel certain of the same protections of the Act enjoyed by servicemembers.

A.  True.
B.  False.

Choice A is correct. The SCRA, section 538, 50 U.S.C. app., provides that dependents of servicemembers are entitled to the benefits accorded to persons in the military service under the provision of Article III of the Act.
Reference: Para. 4-2.

13.  The SCRA imposes a moratorium on all civil suits brought by civilians against servicemembers in time of war.

A.  True.
B.  False.

Choice B is correct. The SCRA suspends the enforcement of civil liabilities in certain cases to allow servicemembers to devote their entire energy to the defense of the nation. It does not impose a moratorium on all civil suits.
Reference: Para. 1-2.

14.  To avail oneself of the default judgment section of the SCRA, the servicemember must show that the judgment entered against him occurred during military service or within 90 days of termination of or release from military service.

A.  True.
B.  False.

Choice A is correct. Under the SCRA, section 521, 50 U.S.C. app., a servicemember is required to show that a judgment was entered against him during a period of military service or within 90 days after discharge.
Reference: Para. 2-3.

15.   Only a servicemember may take advantage of the statute of limitations provisions of the SCRA.

A.  True.
B.  False.

Choice B is correct. The SCRA, section 526, 50 U.S.C. app., applies to actions brought both by or against the servicemember. 
Reference: Para. 3-9.



LESSON 3:  Domicile and SCRA Tax Provisions.

TEXT ASSIGNMENT:  Read Chapter 5, JA 260, SCRA Guide, and the material on the next five pages.  The publication JA 260 can be downloaded from this subcourse.

LESSON OBJECTIVE:  This lesson is designed to acquaint the student with the law of domicile and the principles and applicability of the taxation provisions of the Servicemembers Civil Relief Act.

DOMICILE AND RESIDENCE
A.  GENERAL.
Few legal concepts are of more fundamental application to the servicemember than domicile. A determination of domicile is essential in applying the protections of the Servicemembers Civil Relief Act--particularly in the field of state income and property taxation. Domicile is essential also in determining the law to be applied in the areas of jurisdiction and in determining eligibility to vote, hold public office, and qualify for state benefits, such as resident tuition rates. Thus, before many other legal questions can be considered, it is necessary to ascertain the domicile of the individual. 

B.  DOMICILE DEFINED.
Much confusion has stemmed from indiscriminate use of the terms "domicile" and "residence."  Although these terms are frequently used interchangeably, they possess different legal meanings.  Domicile has been defined as the "place where a man has his true fixed and permanent home and principal establishment and to which whenever he is absent he has the intention of returning."1 

Thus, domicile means more than residence and imparts both physical residence and a fixed intention to remain.  One may be a resident, i.e., physically located within a locality, without being domiciled there. In this lesson, domicile will be employed to denote legal residence, as distinguished from physical or temporary residence. Because many statutes and judicial decisions use the words "domicile" and "residence" interchangeably, the pertinent statute must be examined to determine in what sense the terms are being used. 

C.  BASIC PRINCIPLES.
The fundamental principles of domicile can be summarized as follows: 

1.  Persons have one domicile at all times; no person ever has more than one domicile.

2.  An old domicile will continue until a valid new domicile is established.

3.  A new domicile is acquired by a person of proper legal capacity actually establishing a dwelling place in a new area with the intent to remain there permanently.  The physical presence and the intention must occur simultaneously.

4.  The motive for changing domicile, e.g., saving taxes or securing a divorce, is irrelevant if the requisite physical presence and intention occur.

5.  Under the now generally discredited rule of consequential domicile, a wife would take the domicile of her husband unless she independently adopted a new one. The modern trend is for a wife to maintain the domicile of her choice, independent of her husband's domicile.2
D.  FACTORS ESTABLISHING NEW DOMICILE.
Whether an individual has established a new domicile can be answered only by a thorough analysis of the facts in each case, since the ultimate question is one of intent. As the old domicile is not lost until a new one is established, and the burden of proof is generally on the party seeking to establish the new domicile, a person is required to prove both the establishment of a new residence and the required intent. The existence of the requisite intent is generally proven by a number of objective factors, no one of which is controlling. The following factors are considered in locating the present domicile or in ascertaining whether a new domicile has been established. 

1.  Physical presence.

2.  Location of remainder of family.

3.  Voting residence.

4.  Ownership of real property.

5.  Payment of state income and personal property taxes.

6.  Registration of automobiles.

7.  Entries of official records.

8.  Location of bank accounts.

9.  Business connections.

10.  Participation in local affairs.

11.  Filing notices with public officials.
E.  DOMICILE OF SERVICEMEMBERS.
Because the servicemember frequently moves from place to place and is unlikely to return to the his former residence during the term of active service, questions determining domicile become especially difficult. Generally, there is a strong presumption that the servicemember retains the domicile in which he lived upon entering the service (normally the home of record). Induction into the military service does not affect a change in domicile. For purposes of state taxation, the Servicemembers Civil Relief Act provides at 50 U.S.C. app. § 571 that the servicemember will not lose his old domicile or gain a new one solely because of absence from his home state in compliance with military orders. While section 571 of the Servicemembers Civil Relief Act indicates that a servicemember does not change his domicile solely because of moving due to military orders, it has generally been held that a servicemember is free to change domicile in the same manner as a civilian.4 A servicemember who wishes to change domicile must prove that he intends to reside in the new state after the servicemember's military tour of duty in that state is completed. The usual principles relative to domicile will be applied, and the factors listed in paragraph D, supra, would be considered.  Proof of these objective factors is especially important for the servicemember becuase he must rebut the presumption that the old domicile is retained upon entry into the military and that residence in the new domicile is solely under the compulsion of military orders. Where the servicemember is permitted to provide his own living quarters off the military installation, the courts have been more inclined to find a new domicile than when the servicemember is required to take government quarters.5 In addition, the presence of the spouse and family will strengthen the case for a new domicile.6 

F. DOMICILE IN SERVICEMEMBER'S DIVORCE ACTIONS.
A statutory trend is developing whereby divorce actions can be maintained by a servicemember in a state where the member has been a "resident" for a stated period, without a showing of domicile. Traditionally, the domiciliary state is viewed as having the power to dissolve a marriage in view of its primary social interest in family relations. Because the servicemember's status is unique, these statutes have attempted to resolve an otherwise inequitable situation by recognizing that jurisdiction for divorce may be conferred in some manner other than by domicile. However, the servicemember should be advised that other states may decline to recognize a divorce granted in a state in which the servicemember was merely stationed without being a domiciliary. 

G. MILITARY DEPENDENTS ATTENDING STATE COLLEGES.
Students attending state colleges pay a larger amount for tuition if classified as nonresidents rather than as residents.  Residence for purposes of the lower resident tuition rate is usually defined by state statute.  Students are often required to be a domiciliary or "bona fide resident" for a continuous period of time, such as one year preceding the residence determinations or enrollment date. 

The college-bound dependent children of servicemembers may have special legal problems in asserting resident status because of the frequent changes of duty station of their parents. If the child is living with his parents or is otherwise not emancipated, then he takes the domicile or legal residence of the parent or parents who have custody. The domicile of a servicemember may often be difficult to prove if the person has had frequent changes of duty station or has performed ambiguous or contradictory acts in different states concerning domiciliary status therein. Evidence of the factors listed in D, supra, (particularly payment of state income and other taxes for more than one year) is relevant in establishing the servicemember's residence to the satisfaction of the college admissions committee. The fact that the servicemember and his children lived outside the state for a substantial period because of the member's military service will not preclude establishing resident status. 

If the evidence tends to support a finding that the servicemember is a nonresident, then his child may still qualify as a resident of the state in the child's own right if (a) the child has attained the age of majority; or (b) otherwise been emancipated, and after such emancipation has performed acts in the child's own right manifesting an intent to make the state his legal residence. 

Some states servicemembers lower or in-state tuition rates or meet certain requirements set by statute. Pennsylvania law, for instance, says that military personnel or their dependents who are assigned to an active duty station in Pennsylvania and reside in Pennsylvania under military orders are to be assessed tuition at the lower "in-state" resident rates by state-owned institutions.7 The statute appears to confer this limited residency status for tuition purposes without subjecting the military person or dependent to residency status for other purposes, such as state income taxation. 

H.  VOTING RIGHTS.
The 26th Amendment of the United States Constitution, ratified on 30 June 1971, provides, "The right of citizens of the United States who are eighteen years of age or older, to vote shall not be denied or abridged by the United States or by any State on account of age."  Thus, any citizen of the United States, who has attained the age of eighteen may vote in any Federal, State, or local election if he meets all other requirements of electors for such jurisdictions.8 



Footnotes
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1   Black's Law Dictionary, 5th ed., p. 435.

2  State Domicile Note, Does a Wife Automatically Assume the Domicile of Her Husband?, The Army Lawyer, Jan. 1993, at 41.

3  Florida is a state that provides for filing a Declaration of Domicile Form.

4  25 Am. Jur. 2d, Domicile § 39 (1966); Annot., 184 A.L.R., 1413.

5  See Annot., 21 A.L.R. 2d 1164.

6  Id.

7  24 Pa. Cons. Stat. Ann. § 2509 (1993).

8  Veldhuyzen and Wright, Domicile of Military Personnel for Voting and Taxation, The Army Lawyer, Sep. 1992, at 15.

Practice Exercise
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Top of Form

	Instructions
	The following items will test your understanding of the material covered in this lesson. There is only one correct answer for each item. When you have completed the exercise, check your answers with the answer key that follows. If you answer any item incorrectly, review that part of the lesson which contains the portion involved.

	


	1.

Most accurately stated, an individual's domicile is:

A. Where he has a place of residence.

B. Where he has political, civic, and social ties.

C. Whatever place he has a true intention to declare a domicile.

D. Where he has a true fixed home and to which, whenever the servicemember is absent, he has the intention of returning.



	2.

A service member's military pay may be taxed:

A. Only by the state of domicile.

B. Only by the state where the servicemember earned the money, the state of "residence."

C. By both the state of domicile and the state of residence.

D. By no state, if in accordance with the SSCRA he can show that the "ability to pay" has been "materially affected."



	3.

Under the Constitution, a state may tax an individual on all income "from whatever source derived":

A. If the individual is a domiciliary or presently residing within the state.

B. If the individual is a domiciliary living within the state.

C. If the individual is a domiciliary or a statutory resident.

D. If the individual is physically residing within the state during the tax year in question.



	4.

Sergeant Stephanie Robak is a domiciliary of Nebraska and is presently stationed at Fort Ord, California. She has resided in beautiful downtown Carmel-by-the-Sea for the last 16 months and has been supporting the costly luxury by working during her off-duty hours. In early February, she received tax forms from both Nebraska and California. She questions her tax liability to both states on her military pay and her off-duty pay. Sergeant Robak may be taxed on her income:

A. By Nebraska as to her military pay and by both Nebraska and California as to her off-duty pay.

B. By her state of domicile, Nebraska, but not by her state of station.

C. By neither Nebraska nor California since a servicemember's income, if on active duty and living on a federal reservation, can be taxed only by the federal government..

D. By both Nebraska, her state of domicile, and by California where she has resided for more than a year and become a statutory resident.



	5.

The SCRA, 50 U.S. C. app. § 570 provides that a servicemember may defer:

A. Both the filing of returns and payment of income taxes while in the military service if the ability to pay has been materially impaired.

B. The payment of federal income taxation with regard to only the military pay if the ability to pay has been materially impaired by reason of military service.

C. The payment of both federal and state income taxes with regard to all income earned before or during military service if the ability to pay has been materially impaired by reason of such service.

D. None of the above.



	6.

If an individual attempts to change his domicile solely for tax reasons or in order to obtain jurisdiction for divorce, the courts will not recognize such "change."

A. True.

B. False.



	7.

Although ordinarily it is presumed that a person's domicile is the place of residence, with regard to service members, it is presumed that they retain the domicile they had when they entered the service.

A. True.

B. False.



	8.

The SCRA, 50 U.S.C. app. § 571, provides that, with only a few exceptions, the state of the servicemember's domicile has the exclusive right to impose income, real property, and personal property taxes upon the servicemember. 
A. True.

B. False. 


	9.

Although 50 U.S.C. app. § 571 applies only to servicemembers and not dependents, states may not impose ad valorem personal property taxes upon the property of any dependent if the situs of such property is on an exclusive jurisdiction post.

A. True.

B. False.



	10.

The SCRA, 50 U.S.C. app. § 571, does not exempt nonresident servicemembers from paying sales and/or use taxes imposed by the state of duty station.

A. True.

B. False.



	


Bottom of Form

LESSON 3

PRACTICE EXERCISE ANSWERS

(All references are to text and JA 260, Chapter 5.)
1.  Most accurately stated, an individual's domicile is:

A.  Where he has a place of residence.
B.  Where he has political, civic, and social ties.
C.  Whatever place he has a true intention to declare a domicile.
D.  Where he has a true fixed home and to which, whenever the servicemember is absent, he has the intention of returning.

Choice D is correct. To establish domicile, an individual must be, or have been, physically present within the jurisdiction and have an intention to remain, or when absent, to return.
Reference:  Para. B, Text.

2.  A servicemember's military pay may be taxed:

A.  Only by the state of domicile.
B.  Only by the state where the servicemember earned the money, the state of "residence."
C.  By both the state of domicile and the state of residence.
D.  By no state, if in accordance with the SCRA he can show that the "ability to pay" has been "materially affected."

Choice A is correct.  50 U.S.C. app. § 571 creates a federal protection of domicile so that a soldier "neither gains nor loses" a domicile because he is "present in or absent from" a state "solely" pursuant to military orders. That section in effect permits only the state of domicile, and no other, to impose income taxes on a soldier's military income.
Reference:  Para. 5-2.

3.  Under the Constitution, a state may tax an individual on all income "from whatever source derived":

A.  If the individual is a domiciliary or presently residing within the state.
B.  f the individual is a domiciliary living within the state.
C.  If the individual is a domiciliary or a statutory resident.
D.  If the individual is physically residing within the state during the tax year in question.

Choice C is correct. For tax purposes a state may tax the income of any individual if he is a domiciliary or a statutory resident, i.e., a person who has been physically present in the state for a statutorily defined period of time (usually six to ten months). All other persons are categorized as "nonresidents" and may be taxed only to the extent their income was "derived within" the state.
Reference:  Para. 5-2.

4.   Sergeant Stephanie Robak is a domiciliary of Nebraska and is presently stationed at Fort Ord, California.  She has resided in beautiful downtown Carmel-by-the-Sea for the last 16 months and has been supporting the costly luxury by working during her off-duty hours.  In early February, she received tax forms from both Nebraska and California. She questions her tax liability to both states on her military pay and her off-duty pay.  Sergeant Robak may be taxed on her income:

A.  By Nebraska as to her military pay and by both Nebraska and California as to her off-duty pay.
B.  By her state of domicile, Nebraska, but not by her state of station.
C.   By neither Nebraska nor California since a servicemember's income, if on active duty and living on a federal reservation, can be taxed only by the federal government.
D.  By both Nebraska, her state of domicile, and by California where she has resided for more than a year and become a statutory resident.

Choice A is correct.  Any income earned by the soldier from outside employment may be taxed by the state of domicile ("from whatever source derived"); by the state in which it was earned ("income derived within the state"); and if he resides in a third state long enough (normally six to ten months), he may be taxed in that state also. It should be noted that ordinarily the state of residence will be the same as the state where "off-duty income" was earned.
Reference:  Para. 5-2.

5.  The SCRA, 50 U.S. C. app. § 570 provides that a servicemember may defer:

A.  Both the filing of returns and payment of income taxes while in the military service if the ability to pay has been materially impaired.
B.  The payment of federal income taxation with regard to only the military pay if the ability to pay has been materially impaired by reason of military service.
C.  The payment of both federal and state income taxes with regard to all income earned before or during military service if the ability to pay has been materially impaired by reason of such service.
D.  None of the above.

Choice C is correct. Although 50 U.S.C. app. § 570 does not relieve the soldier from his obligation to file timely returns, it does provide that if the soldier can show that his ability to pay such tax(es) is "materially impaired" by reason of military service, then collection of both federal and state income taxes imposed on both military and non-military pay shall be deferred for a specified period of time.
Reference:  Para. 5-4.

6.  If an individual attempts to change his domicile solely for tax reasons or to obtain jurisdiction for divorce, the courts will not recognize such "change."

A.  True.
B.  False.

Choice B is correct.  Domicile is established by proof of the requisite physical presence and intention to remain. If such elements are proven, then the motive for changing domicile is irrelevant.
Reference:  Para. C, text.

7.  Although it is ordinarily presumed that a person's domicile is the place of residence, with regard to servicemembers, it is presumed that they retain the domicile they had when they entered the service.

A.  True.
B.  False.

Choice A is correct. Because the soldier often leaves the state of original domicile "involuntarily, "i.e., pursuant to military orders, the court presumes that absent strong controverting evidence a soldier retains his pre-service domicile.
Reference:  Para. C, Text.

8.  The SCRA, 50 U.S.C. app. § 571, provides that, with only a few exceptions, the state of the servicemember's domicile has the exclusive right to impose income, real property, and personal property taxes upon the servicemember.

A.  True.
B.  False.

Choice B is correct. While the statement is true for income and personal property taxes, the tax of real property is unaffected by 50 U.S.C. app. § 571.
Reference: Para. 6-4.

9.   Although 50 U.S.C. app. § 571 applies only to servicemembers and not dependents, states may not impose ad valorem personal property taxes upon the property of any dependent if the situs of such property is on an exclusive jurisdiction post.

A.  True.
B.  False.

Choice B is correct. Even though the property is located on a military reservation subject to exclusive federal jurisdiction, the state may impose a personal property tax upon it. 
Reference: Para. 5-2.

10.  The SCRA, 50 U.S.C. app. § 571, does not exempt nonresident servicemembers from paying sales and/or use taxes imposed by the state of duty station.

A.  True.
B.  False.

Choice A is correct. The Supreme Court in Sullivan v. United States held that such taxes were not included within 50 U.S.C. app. § 571 immunity. The Court noted as absence of any Congressional intent, the availability of post exchanges, commissaries, etc., and the fact that since such taxes are "transaction taxes" rather than recurring property taxes, there is far less chance of double taxation.
Reference: Para. 5-2.



LESSON 4:  Survivor Benefits.

TEXT ASSIGNMENT:  Read the attached outline, Survivor Benefits.  It is available for downloading from this subcourse. 

LESSON OBJECTIVE:  This lesson is designed to acquaint the student with the rights and entitlements of the survivors of a member of the armed services and the provisions of the Survivor Benefit Plan.



Practice Exercise
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Top of Form

	Instructions
	The following items will test your understanding of the material covered in this lesson. There is only one correct answer for each item. When you have completed the exercise, check your answers with the answer key that follows. If you answer any item incorrectly, review that part of the lesson which contains the portion involved.

	


	1.

The servicemember's death gratuity is:

A. A set amount of $100,000.

B. A fluctuating amount depending on the needs of the family.

C. A set amount established by Congress by reference to the consumer price index.

D. A monthly annuity based on the servicemember's rank at the time of death.



	2.

Dependency Indemnity Compensation (DIC) payments may be paid:

A. Only to a surviving unremarried widow(er).

B. Only to a surviving unremarried widow(er) and to any children of a servicemember.

C. To a surviving unremarried widow(er), any children of the servicemember, and to parents of the servicemember.

D. To a surviving unremarried widow(er), any children of the servicemember, and to parents of the servicemember if their income is below a set amount. 



	3.

Dependency and Indemnity Compensation (DIC) will not be paid under which one of the following circumstances:

A. Death while on active duty.

B. Death while on active duty for training.

C. Death after release from active duty and service-connected.

D. Death after release from active duty, not due to misconduct, not service-connected.



	4.

Eligible beneficiaries under the Servicemember's Group Life Insurance are:

A. A surviving spouse, if any.

B. A surviving spouse and/or children.

C. Any person with an "insurable interest."

D. Any person or persons.



	5.

Survivors of servicemembers who die on active duty are entitled to which of the following:

A. Commissary privileges .

B. Medical care.

C. Legal assistance.

D. All of the above.



	6.

An active duty servicemembers’ next of kin are entitled to which of the following burial services upon the death of servicemember?

A. Burial in a national cemetery with headstone and grave liner.

B. Reimbursemeng for next of kin travel to burial site.

C..Military funeral honors

D. An interment allowance to defray costs of some funeral expenses.

E. All of the above.



	7.

Under the Survivor Benefit Plan, a spouse will qualify as a beneficiary provided the spouse:

A. Remains unmarried.

B. Remains unmarried until age 55.

C. Does not receive Social Security.

D. Does not receive Dependency and Indemnity Compensation (DIC).



	8.

Dependents of deceased active duty servicemembers are eligible for both relocation travel and shipment of household goods to the member's home of record.

A. True.

B. False.



	9.

The lump-sum death gratuity must, by law, be paid to a surviving spouse.

A. True.

B. False.



	10.

DIC payments are not payable if the annual income of either the surviving spouse or the surviving children is greater than a statutory amount.

A. True.

B. False.



	11.

Additional amounts of DIC payments to a surviving spouse are available for any children of the deceased servicemember if the spouse or any of the children are disabled or if any of the children are over 18 years of age and under age 23 and are full-time students.

A. True.

B. False.



	12.

Because the survivors of servicemembers receive death benefits and burial benefits from the Department of Veterans Affairs, they are ineligible for Social Security death and survivor benefits.

A. True.

B. False.



	13.

Any pay and allowances due to a servicemember at the time of death will be automatically paid to the servicemember's surviving spouse.

A. True.

B. False.



	14.

A surviving spouse of a retired military person who remarries prior to age 55 is entitled to payments under the Survivor Benefit Plan.

A. True.

B. False.



	15.

A surviving spouse who is receiving DIC and remarries is no longer entitled to DIC payments.

A. True.

B. False.
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LESSON 4

PRACTICE EXERCISE ANSWERS

(All references are to the Outline, Survivor Benefits)
1.  The death gratuity is:

A.  A set amount of $100,000.
B.  A fluctuating amount depending on the needs of the family.
C.  A set amount established by Congress by reference to the consumer price index.
D.  A monthly annuity based on the servicemember's rank at the time of death.

Choice A is correct. The amount of the death gratuity is $100,000. 
Reference:  Page 35; 10 U.S.C. § 1475.

2.  Dependency Indemnity Compensation (DIC) payments may be paid:

A.  Only to a surviving unremarried widow(er).
B.  Only to a surviving unremarried widow(er) and to any children of a servicemember.
C.  To a surviving unremarried widow(er), any children of the servicemember, and to parents of the servicemember.
D.  To a surviving unremarried widow(er), any children of the servicemember, and to parents of the servicemember if their income is below a set amount.

Choice D is correct. DIC payments may be made simultaneously to any qualifying widow(er), children, and/or parent(s) of a deceased servicemember.
Reference:  Page 6

3.   Dependency and Indemnity Compensation (DIC) will not be paid under which one of the following circumstances:

A.  Death while on active duty.
B.  Death while on active duty for training.
C.  Death after release from active duty and service-connected.
D.  Death after release from active duty, not due to misconduct, not service-connected.

Choice D is correct. There must be a service connection for DIC to be paid to the survivors of an individual who has left the service. (Exception: servicemembers who retire from the military with a 100% disability need not die from a service-connected illness or injury to qualify survivors for DIC.)
Reference: Page 5.

4.   Eligible beneficiaries under the Servicemembers’ Group Life Insurance are:

A.  A surviving spouse, if any.
B.  A surviving spouse and/or children.
C.  Any person with an "insurable interest."
D.  Any person or persons.

Choice D is correct. Any person may be designated a beneficiary under the SGLI. 
Reference:  Page 25.

5.   Survivors of servicemembers who die on active duty are entitled to which of the following:

A.  Commissary privileges
B.  Medical care 
C.  Legal assistance.
D.  All of the above.

Choice D is correct. Generally, if the survivors were eligible dependents at the time of the servicemember's death, they may continue to receive service benefits and privileges, subject to some limitations.
Reference:  Page 40

6.  An active duty servicemembers’ next of kin are entitled to which of the following burial services upon the death of servicemember?

A.  Burial in a national cemetery with headstone and grave liner.
B.  Reimbursemeng for next of kin travel to burial site.
C.  Military funeral honors.
D.  Interment allowance to defray costs of some funeral expenses.
E.  All of the above.

Choice E is correct. All of these benefits will be provided upon death of an active duty servicemember.
Reference:  Page 37.

7.   Under the Survivor Benefit Plan, a spouse will qualify as a beneficiary provided the spouse:

A.  Remains unmarried.
B.  Remains unmarried until age 55.
C.  Does not receive Social Security.
D.  Does not receive Dependency and Indemnity Compensation (DIC).

Choice B is correct. Under the Survivor Benefit Plan (SBP), a spouse qualifies as a beneficiary so long as he does not remarry before age 55.  SBP benefits may be reduced if the spouse receives DIC, but the spouse will not be excluded from receiving SBP in these situations.
Reference:  Page 10

8.  Dependents of deceased active duty servicemembers are eligible for both relocation travel and shipment of household goods to the member's home of record.

A.  True.
B.  False.

Choice A is correct. Dependents of active duty servicemembers are entitled to location travel and shipment of household effects to the member's home of record or any other location having a reasonable relationship to the dependent's circumstances.
Reference:  Page 39

9.  The lump-sum death gratuity must, by law, be paid to a surviving spouse.

A.  True.
B.  False.

Choice A is correct. The servicemember may designate between parents, brothers, or sisters only if there is no surviving spouse or children.
Reference:  Page 36

10.  DIC payments are not payable if the annual income of either the surviving spouse or the surviving children is greater than a statutory amount.

A.  True.
B.  False.

Choice B is correct.  DIC payments to a surviving spouse and/or children are made regardless of their independent income from other sources. DIC payments to parents, however, is a function of the parent's annual income.
Reference:  Page 9

11.  Additional amounts of DIC payments to a surviving spouse are available for any children of the deceased servicemember if the spouse or any of the children are disabled or if any of the children are over 18 years of age and under age 23 and are full-time students.

A.  True.
B.  False.

Choice A is correct. These additional amounts are available in addition to the basic DIC entitlements. Amounts are payable to the children even if the surviving spouse subsequently becomes ineligible upon remarriage for receipt of DIC.
Reference: Page 9.

12.  Because the survivors of servicemembers receive death benefits and burial benefits from the Department of Veterans Affairs, they are ineligible for Social Security death and survivor benefits.

A.  True.
B.  False.

Choice B is correct. Survivors of active duty servicemembers are eligible for both a lump-sum death benefit and monthly survivor benefit payments from the Social Security Administration.
Reference:  Page 33.

13.  Any pay and allowances due to a servicemember at the time of death will be automatically paid to the servicemember's surviving spouse.

A.  True.
B.  False.

Choice B is correct. Pay and allowances due to a servicemember upon death will be paid to any beneficiary designated by the servicemember.  Only if no beneficiary is named will the amounts due be paid to a surviving spouse.
Reference:  Page 37.

14.  A surviving spouse of a retired military person who remarries prior to age 55 is entitled to payments under the Survivor Benefit Plan.

A.  True.
B.  False.

Choice B is correct. Under the Survivor Benefit Plan, a surviving spouse who remarries prior to age 55 is not entitled to payments.
Reference:  Page 11.

15.  A surviving spouse who is receiving DIC and remarries is no longer entitled to DIC payments.

A.  True.
B.  False.

Choice B is correct. Surviving spouses who remarry on or after the date they reach age 57 do not lose their entitlement to DIC and to related home loan and education benefits.  In addition, the eligibility of certain remarried surviving spouses for DIC can be reinstated upon termination of that marriage.  
Reference: Page 7.



LESSON 5:  Family Law.

TEXT ASSIGNMENT:  Read AR 608-99 and the attached Outline, DOD Family Support.  The most current version of AR 608-99 can be downloaded from www.usapa.army.mil.  The outline is attached to this subcourse and available for downloading.

LESSON OBJECTIVE:  This lesson will acquaint the student with family support enforcement in the military.



Practice Exercise
Lesson 5

Top of Form

	Instructions
	The following items will test your understanding of the material covered in this lesson. There is only one correct answer for each item. When you have completed the exercise, check your answers with the answer key that follows. If you answer any item incorrectly, review that part of the lesson which contains the portion involved.

	


	1.

When a commander learns that a soldier has not supported his family, AR 608-99 provides that the commander can:

A. Request that the finance officer deduct the amount of BAQ at the with-dependent rate from the soldier's pay and send it to the family members.

B. Initiate administrative sanctions against the soldier. Alternatively, start a court-martial proceeding, but only after having first given the soldier an order to pay support.

C. Take no action concerning the matter.

D. Order the soldier to pay the minimum support requirement, as defined in AR 608-99, or such greater amount as the commander deems appropriate. Even without such an order, however, the commander can take disciplinary action against the soldier, including nonjudicial punishment or a court-martial.



	2.

In a case where there is no court order or agreement between the parties regarding support and the civilian spouse and children are living in government quarters (and the soldier has no other dependents), the soldier must provide monthly support equal to the BAH-II WITH for his pay grade.

A. True.

B. False.



	3.

PFC Williams is subject to a court order requiring him to pay monthly support of $600 for a child from a former marriage. His BAH-II WITH rate is $534.30. He now is separated from his second wife, who is a civilian living off-post. He does not have to pay her any support, however, because he already is spending his entire BAQ amount to support a family member.

A. True.

B. False.



	4.

SGT Smith and her husband are living apart due to SGT Smith's unaccompanied tour in Korea.  SGT Smith is paying the rent for the off-post apartment her husband is living in--$1,000 per month, by allotment to the landlord. Her BAH II-WITH rate is $660.90, and her BAH  for Charlottesville, Virginia, where her husband lives, is $1,239. Mr. Smith has suffered a few financial problems, and he is seeking as much money as he can get from SGT Smith.  Under the interim support requirement, he is entitled to:

A. Nothing; the separation is due to military assignment rather than marital discord; therefore, AR 608-99 does not apply.

B. $1,239, the full amount of SGT Smith's BAH for Charlottesville, Virginia.

C. $1,200, the amount that SGT Smith has been sending to pay the rent.

D. $660.90, the full amount of SGT Smith’s BAH II WITH.



	5.

Mrs. Jones is almost destitute, and she has come to you for advice on how to make her husband, SFC Jones, pay child support. The couple has been living separate and apart for one year, and they have a written separation agreement that calls for him to pay $700 per month to support his two children. However, he has refused to pay anything for the last six months. You advise her that:

A. You will help her send Defense Finance and Accounting Service (DFAS) a request for an involuntary allotment.

B. You will refer her to the local child support enforcement agency so they can send a request for an involuntary allotment of $700 per month.

C. She should hire an attorney to initiate a garnishment action.

D. You will contact SFC Jones's commander and seek the amount of support called for in the separation agreement.



	6.

SSG Murphy just received a notice from DFAS that a state child support enforcement agency has requested initiation of an involuntary allotment.  He is surprised because he always has paid support by an allotment sent directly to his former spouse. You advise SSG Murphy that:
A. He should contact the child support enforcement agency to clear up the misunderstanding.

B. You can help him prepare a response to send to DFAS, together with an affidavit and evidence of his having paid support.

C. The best way to challenge this action is to raise his defense in court.

D. The only way to challenge this action is to raise his defense in court.
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LESSON 5

PRACTICE EXERCISE ANSWERS

(All references are to the Outline or to AR 608-99.)
1.  When a commander learns that a soldier has not supported his family, AR 608-99 provides that the commander can:

a.  Request that the finance officer deduct the amount of BAQ at the with-dependent rate from the soldier's pay and send it to the family members.
b.  Initiate administrative sanctions against the soldier. Alternatively, start a court-martial proceeding, but only after having first given the soldier an order to pay support.
c.  Take no action concerning the matter.
d.  Order the soldier to pay the minimum support requirement, as defined in AR 608-99, or such greater amount as the commander deems appropriate. Even without such an order, however, the commander can take disciplinary action against the soldier, including nonjudicial punishment or a court-martial.

Choice D is correct.
At the very least, the commander must counsel the soldier, and the regulation also requires the commander to respond to complainants who allege nonsupport. On the other hand, the commander has no mechanism for directing that money be paid to the family members. A commander can order a soldier to pay support, but this is not a prerequisite for administrative or punitive action. AR 608-99 itself constitutes a lawful general order, and, as such, a violation of its support provisions is also a violation of Article 92, UCMJ.

2.  In a case where there is no court order or agreement between the parties regarding support and the civilian spouse and children are living in government quarters (and the soldier has no other dependents), the soldier must provide monthly support equal to the BAH-II WITH for his pay grade.

a.  True.
b.  False.

Choice B is correct.
The facts trigger the interim support requirement because there is no court order or agreement. In such circumstances, family members who live in government quarters are entitled to receive monthly support at the BAH-DIFF rate. When the family members move off-post, the interim support amount increases to the full amount of the BAH-II WITH rate.

3.  PFC Williams is subject to a court order requiring him to pay monthly support of $600 for a child from a former marriage. His BAH-II WITH rate is $534.30. He now is separated from his second wife, who is a civilian living off-post. He does not have to pay her any support, however, because he already is spending his entire BAQ amount to support a family member.

a.  True.
b.  False.

Choice B is correct.
These facts create a multiple family situation. The soldier must comply with the court order, but the interim support requirement controls his support obligation to his current wife. Here, she is entitled to a pro-rata share of the BAH II-WITH amount for his pay grade, or one-half of the BAH II-WITH. Note that this means that his total monthly support obligation exceeds his BAH II-WITH entitlement.

4.  SGT Smith and her husband are living apart due to SGT Smith's unaccompanied tour in Korea.  SGT Smith is paying the rent for the off-post apartment her husband is living in--$1,000 per month, by allotment to the landlord. Her BAH II-WITH rate is $660.90, and her BAH  for Charlottesville, Virginia, where her husband lives, is $1,239. Mr. Smith has suffered a few financial problems, and he is seeking as much money as he can get from SGT Smith.  Under the interim support requirement, he is entitled to:

a.  Nothing; the separation is due to military assignment rather than marital discord; therefore, AR 608-99 does not apply.
b.  $1,239, the full amount of SGT Smith's BAH for Charlottesville, Virginia.
c.  $1,200, the amount that SGT Smith has been sending to pay the rent.
d.  $660.90, the full amount of SGT Smith’s BAH II WITH..

Choice D is correct.
AR 608-99 applies to all nonsupport cases, regardless of the reason for the parties' separation. These facts raise an "in-kind" support issue and highlight that AR 608-99 is only intended to provide interim support.  Even though SGT Smith is receiving BAH for the location where her husband lives, she still must only pay him the BAH II WITH amount. (Para. 2-6d(1), 2-7d, AR 608-99).

5.  Mrs. Jones is almost destitute, and she has come to you for advice on how to make her husband, SFC Jones, pay child support. The couple has been living separate and apart for one year, and they have a written separation agreement that calls for him to pay $700 per month to support his two children. However, he has refused to pay anything for the last six months. You advise her that:

a.  You will help her send Defense Finance and Accounting Service (DFAS) a request for an involuntary allotment.
b.  You will refer her to the local child support enforcement agency so they can send a request for an involuntary allotment of $700 per month.
c.  She should hire an attorney to initiate a garnishment action.
d.  You will contact SFC Jones's commander and seek the amount of support called for in the separation agreement.

Choice D is correct.
Mrs. Jones cannot get an involuntary allotment in this case because there is no court or administrative determination of a child support obligation.  Similarly, there can be no garnishment until an order has been issued, and this will take both time and money. Moreover, in view of her financial status, it probably would make sense for Mrs. Jones to first seek help from a child support enforcement agency rather than a private attorney. But, Mrs. Jones is not out of luck. The parties have a written agreement calling for $700 of support each month. Under AR 608-99, SFC Jones is required to pay his wife this amount of money each month. Since Mrs. Jones is desperate for money, this is the fastest, and thus the best, method of proceeding in this case.

6.  SSG Murphy just received a notice from DFAS that a state child support enforcement agency has requested initiation of an involuntary allotment.  He is surprised because he always has paid support by an allotment sent directly to his former spouse. You advise SSG Murphy that:

a.  He should contact the child support enforcement agency to clear up the misunderstanding.
b.  You can help him prepare a response to send to DFAS, together with an affidavit and evidence of his having paid support.
c.  The best way to challenge this action is to raise his defense in court.
d.  The only way to challenge this action is to raise his defense in court.

Choice B is correct.
DFAS has received a request for an involuntary allotment, but the soldier may be able to stop the action if he acts quickly.  He must furnish DFAS with evidence and an affidavit within 30 days.  Thus, contacting the agency that requested the allotment will only waste valuable time.  Moreover, in this situation the soldier can raise a defense directly with DFAS, unlike in garnishment cases. 
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